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1930, as amended (19 U.S.C. 1592), has
occurred, and determines that further
proceedings are warranted, he shall
issue to the person concerned a notice
of his intent to issue a claim for a mon-
etary penalty. The prepenalty notice
shall be issued whether or not a seizure
has been made.

(b) Contents—(1) Facts of violation.
The prepenalty notice shall:

(i) Describe the merchandise,

(ii) Set forth the details of the entry
or introduction, the attempted entry
or introduction, or the aiding or abet-
ting of the entry, introduction, or at-
tempt,

(iii) Specify all laws and regulatons
allegedly violated,

(iv) Disclose all material facts which
establish the alleged violation,

(v) State whether the alleged viola-
tion occured as the result of fraud,
gross negligence, or negligence, and

(vi) State the estimated loss of du-
ties, if any, and, taking into account
all circumstances, the amount of the
proposed monetary penalty.

(2) Right to make presentations. The
prepenalty notice also shall inform the
person of his right to make an oral and
a written presentation within 30 days
of the mailing of the notice (or such
shorter period as may be prescribed
under §162.78) as to why a claim for a
monetary penalty should not be issued
or, if issued, why it should be in a less-
er amount than proposed.

(c) Exceptions. A prepenalty notice
shall not be issued if:

(1) The claim is for $1,000 or less, or

(2) The violation occurred with re-
spect to a noncommercial importation.

§162.78 Presentations responding to
prepenalty notice.

(a) Time within which to respond. Un-
less a shorter period is specified in the
prepenalty notice or an extension is
given in accordance with paragraph (b)
of this section, the named person shall
have 30 days from the date of mailing
of the prepenalty notice to make a
written and an oral presentation. The
port director may specify a shorter rea-
sonable period of time, but not less
than 7 days, if less than 1 year remains
before the statute of limitations may
be asserted as a defense. If a period of
fewer than 30 days is specified, the port

§162.79

director, if possible, shall inform the
named person of the prepenalty notice
and its contents by telephone at or
about the time of issuance.

(b) Extensions. If at least 1 year re-
mains before the statute of limitations
may be asserted as a defense, the port
director, upon written request, may ex-
tend the time for filing a written pres-
entation, or making an oral presen-
tation, or both, for any of the reasons
given in part 171 of this chapter (except
for the reason described in
§171.15(a)(4)), relating to extensions of
time for filing petitions for relief. In
addition, an extension may be granted
if, upon the request of the alleged vio-
lator, the Commissioner of Customs de-
termines that the case involves an
issue which is a proper matter for sub-
mission to Customs Headquarters
under the internal advice procedures of
§177.11(b)(2) of this chapter. Other ex-
tensions may be authorized only by
Headquarters.

(c) Form and contents of written pres-
entation. The written presentation need
not be in any particular form, but shall
contain information sufficient to indi-
cate that it is the written presentation
in response to the prepenalty notice. It
should contain answers to the allega-
tions in the prepenalty notice and set
forth the reasons why the person be-
lieves the claim should not be issued
or, if issued, why it should be in a less-
er amount than proposed.

(d) Additional presentations. In addi-
tion to one written and one oral pres-
entation, the port director, in his dis-
cretion, may allow further presen-
tations.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 85-195, 50 FR 50290, Dec. 10,
1985]

§162.79 Determination as to violation.

(a) No violation. If, after considering
any presentations made in response to
the prepenalty notice, the port director
determines that there was no violation
by the person named in the prepenalty
notice, he promptly shall notify the
person in writing of that determination
and that no claim for a monetary pen-
alty will be issued.

(b) Violation—(1) Written notice of
claim. If, after considering any presen-
tations made in response to the
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§162.79a

prepenalty notice, the port director de-
termines that there was a violation by
the person named in the prepenalty no-
tice, he promptly shall issue a written
notice of a claim for a monetary pen-
alty to that person.

(2) Contents. The notice of a claim for
a monetary penalty shall contain any
changes in the information provided in
the prepenalty notice, and shall inform
the person of his right to apply for re-
lief under section 618, Tariff Act of
1930, as amended (19 U.S.C. 1618), in ac-
cordance with part 171 of this chapter.
If the person to whom the notice is
issued is liable for any actual loss of
duties recoverable under section 592(d),
Tariff Act of 1930, as amended (19
U.S.C. 1592(d)), the notice shall identify
the entries involved, state the amount
of duties payable and how it was cal-
culated, and require the person to de-
posit or arrange for payment of the du-
ties within 30 days of the date of the
notice.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 84-18, 49 FR 1680, Jan. 13,
1984]

§162.79a Other notice.

If no prepenalty notice is issued, a
written notice of any monetary pen-
alty incurred shall contain the infor-
mation required under §162.76(b)(1) or
§162.77(b)(1), except that the notice
shall state the amount of the claim for
a monetary penalty. The notice also
shall inform the person of his right to
apply for relief under section 618, Tariff
Act of 1930, as amended (19 U.S.C. 1618),
in accordance with part 171 of this
chapter.

§162.79b Recovery of actual loss of du-
ties.

Whether or not a monetary penalty
is assessed under this subpart, the port
director shall require the deposit of
any actual loss of duties resulting from
a violation of section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592), not-
withstanding that the liquidation of
the entry to which the loss is attrib-
utable has become final. If a person is
liable for the payment of actual loss of
duties in any case in which a monetary
penalty is not assessed or a written no-
tice of claim of monetary penalty is
not issued, the port director shall issue
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a written notice to the person of the li-
ability for the actual loss of duties.
The notice shall identify the merchan-
dise and entries involved, state the loss
of duties and how it was calculated,
and require the person to deposit or ar-
range for payment of the duties within
30 days from the date of the notice.
Any determination of actual loss of du-
ties under this section is subject to re-
view upon written application to the
Commissioner of Customs.

§162.80 Liability for duties;
tion of entries.

(a)(1) When an entry is the subject of
an investigation for possible violation
of section 592, Tariff Act of 1930, as
amended (19 U.S.C. 1592), or of a pen-
alty action established under that sec-
tion, the port director, subject to the
provisions of paragraph (a)(2) of this
section, may liquidate the entry and
collect duties before the conclusion of
the investigation or final disposition of
the penalty action if he determines
that liquidation would be in the inter-
est of the Government.

(2)(i) An entry not liquidated within 1
year from the date of entry or final
withdrawal of all merchandise covered
by a warehouse entry shall be deemed
liquidated at the rate of duty, value,
quantity, and amount of duties as-
serted at the time of entry by the im-
porter, his consignee, or agent unless
the time for liquidation is extended by
the port director because—

(A) Information needed by Customs
for the proper appraisement or classi-
fication of the merchandise is not
available.

(B) The importer, his consignee, or
agent requests an extension and dem-
onstrates good cause why the extention
should be granted, or

(C) The 1l-year liquidation period is
suspended as required by statute or
court order.

(if) An entry not liquidated within 4
years from the date of entry or final
withdrawal of all merchandise covered
by a warehouse entry shall be deemed
liquidated at the rate of duty, value,
quantity, and amount of duties as-
serted at the time of entry by the im-
porter, his consignee, or agent unless
liquidation continues to be suspended
by statute or court order. In that

liquida-
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